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George W. Schafer, deceased, Appellant, 
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Susie E. Schafer, Executrix and Trustee under the 
will of Frederick Schafer, deceased, Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

Frederick Schafer died on November 9, 1912, tes¬ 
tate, survived by his widow, Susie E. Schafer, and 
two sons, Frederick Schafer, who was born on May 
21, 1901, and was therefore liy 2 years old at the 
time of his father's death, and George W. Schafer, 
who was born on March 1, 1904, and was 8 years and 
8 months old at the time of his father’s death. The 
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son Frederick Schafer is the father of one infant 
child, and the son George W. Schafer died September 
1, 1927, without issue, leaving the appellant surviving 
him as his widow. 

The will was dated March 20, 1911, when the son 
Frederick was less than 10 years of age and the son 
George was a few days over 7 years of age. 

The appellee was named in the will as executrix 
and trustee. She duly qualified, and letters testa¬ 
mentary issued to her. The appellant is the duly 
qualified administratrix of the estate of George IV. 
Schafer, deceased, the younger son of the testator. 

The question at issue, as presented in appellant’s 
brief, is whether or not under the will there was a 
conversion of realty into personalty. The appellant 
brought suit in equity seeking to impose upon the 
will the construction that it did effect a conversion. 

The will, so far as here material, bequeathed abso¬ 
lutely to the widow all personal property of every 
description (rec. p. 7, paragraph 3), gave to her 
absolutely and unconditionally the title to five houses 
and lots (rec. pp. 7-8, para. 4) vested in “my execu¬ 
trix, Susie E. Schafer,” the title to his only other 
real estate (No. 923 Louisiana Avenue, N. W.), dur¬ 
ing her natural life, the net proceeds therefrom 
“to be used by her for the maintenance of herself 
and my children during their minority” (rec. p. 8, 
para. 5), expressed the desire that, upon her death 
the Court should appoint executors and trustees to 
hold the property in trust for the benefit of his 
children and to appoint a guardian for them should 
they then be minors (rec. p. 8, para. 6), and further 
provided that upon his youngest child attaining ma¬ 
jority the “executors and trustees appointed by the 
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Court” should “sell this or any other property I 
may then own and divide the net proceeds between 
my said children or their issue share and share alike 
—it being my intention to have the issue of my 
children take their parent’s share” (rec. p. 8, para. 
7). But should he have no children or should thbre 
be no issue of them living at his death, or should!all 
of them die without issue before his widow, then he 
gave, devised and bequeathed all of his property to 
her absolutely and in fee simple, (rec. pp. 8-9, para. 
8.) “All the rest and residue of my property, teal 
estate and personal, unknown to me at this time, I 
give, devise and bequeath to my wife, Susie E. 
Schafer.” (rec. p. 9, para. 9.) The will concluded 
with the statement, as its tenth paragraph, “As I 
have the utmost confidence in my wife’s good judg¬ 
ment and integrity, I hereby nominate and appbint 
her, Susie E. Schafer, my sole executrix and trustee 
of this my last will and testament without bond.” 
(rec. p. 9, para. 10.) 

The case presents for consideration the following: 

POINTS AND AUTHORITIES. j 

I. Is there now an existing operative trust created 

by the will? | 

II. Was the widow given a life estate in the prop¬ 
erty by the fifth paragraph? 

III. Since both children attained their majority 
before the death of the widow, who is still alive, did 
or can paragraphs 6 and 7, or either of them, ever 
become operative? 

i 

IV. Was paragraph 7 conditioned upon the event of 
the death of the mother prior to the youngest child 
attaining his majority? 
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V. What estate or interest, if any, did George W. 
Schafer have in the property, and, if any, was it 
divested by reason of the fact that he predeceased 
his mother! 

VI. Was there a conversion into personalty, and if 
so did the appellant take any interest in the estate! 

I. 

Is there now an existing operative trust created by 
the will? 

This question brings us directly to the point, what 
title did the widow take in the Louisiana Avenue 
property, and it is that property alone with which 
the present appeal is concerned. The fifth paragraph 
vests “the title of my property 923 Louisiana Avenue, 
N. W., in my executrix, Susie E. Schafer, to have 
and to hold during her natural life—to take posses¬ 
sion of same and keep it in good repair and well 
insured, pay all taxes and the proceeds derived from 
rent less expenses—to be used by her for the main¬ 
tenance of herself and my children during their 
minority.” (rec. p. 8, para. 5.) This paragraph in 
terms confers upon the widow a life estate. Does 
this language mean that the net proceeds are to be 
used by her for her maintenance during her entire 
life and for the maintenance of the children during 
their minority, as we contend, or does it mean as 
the appellant contends that the net income is to be 
used for the maintenance of herself and the children 
only during their minority and that upon the young¬ 
est child attaining majority the expressly created 
life estate in the widow and her entire interest in the 
income comes to an end! 
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In other words, does it create a trust in the appellee 
for the minority of the children or for the duration 
of her own life? 

The language of the fifth clause seems to be plain 
enough, and the construction for which we contend 
the natural and reasonable one to give to it. Indeed, 
it might even be said in the language of this court in 
0 ’Brien v. McCarthy, 52 App. D. C., 183, 186,; 187, 
that the provisions of the fifth paragraph of the; will 
as to the use of the income for maintenance was by 
the testator left to the discretion and judgment of the 
appellee, especially when we remember the utmost 
confidence in her which he expressed in the tenth 
paragraph of that instrument (rec. p. 9, para. 10). 
In the same case, this Court declared that in Order 
to create and provide a trust not only must the prop¬ 
erty charged therewith be certain but the objebt of 
the trust must be specific and definite, and “besides 
all that, the language creating it must be such to 
charge the trustee with the duty rather than a dis¬ 
cretion or option to act or not to act.” 

The intention to create a trust must not be left to 
implication. The designation of a purpose for which 
the legacy or devise may be used does not necessarily 
create a trust, nor does the mere expression of a mo¬ 
tive. “A trust will not be imposed in the absence of 
a clear intent to create it.” 

Thompson on the Construction of Wills, Section 
552. ! 

“The question in this instance, after all> de¬ 
pends upon the intention of the testator as ex¬ 
pressed by the words he has used, according to 
their natural meaning, modified only by the con¬ 
text and the situation and the circumstances of 
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the testator when he used them. On the one hand, 
the words may be merely those of suggestion, 
counsel or advice, intended only to influence, and 
not to take away the discretion of the legatee 
growing out of his right to use and dispose of 
the property given as his own.” 

Colton v. Colton, 127 U. S. 300, 312. 

In Conrad v. Conrad’s Executors, 123 Va. 711, the 
will after providing for investment of the estate de¬ 
clared, “that the interest on ail such investments be 
collected by my executrix and applied to the support 
of herself and her children”, and the court, holding 
that the children took no interest by virtue of the 
language quoted, said: “A gift to a wife for the 
benefit of herself and children or words of like effect, 
is a gift to the wife, and (that) the children take no 
interest or estate in the property given and are only 
mentioned to express the motive for the gift to the 
wife.” 

In Holden v. Holden, et al, 59 N. Y. Supp. 204, 
the language of the will was “the property, prop¬ 
erties and moneys shall become the property of my 
brother, Charles Holden, for the benefit of himself 
and his family,” and the court declared that the case 
came within the general rule of law which it stated 
in the following language: 

“It is well settled by a long succession of well 
considered eases that when the words of the will, 
in the first instance, clearly indicate a disposi¬ 
tion in the testator to give the entire interest, 
use and benefit of the estate absolutely to the 
donee, it will not be restricted or cut down to 
any less estate by subsequent or ambiguous words 
inferential in their intent.” 
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In Cressler’s Estate, 161 Pa. 427, 432-3, the devise 
was “unto my daughter Elizabeth for the support of 
herself and her children”, and holding that the chil¬ 
dren took nothing, the court said: 

“The gift is ‘to my daughter Elizabeth’. 
Prima facie then, the fee is given to her. Does 
the testator’s expression of the inducement to 
make the devise, and the end which he believed 
and desired the devisee to be able to accomplish 
by it, reduce or qualify the estate? This end is 
‘the support of herself and her children’. | The 
purpose in almost every devise is that the! land 
shall contribute to the support of the devisee 
and, if he or she has children, to the support of 
such children. Will the expression of this' pur¬ 
pose or expectation diminish or modify the es¬ 
tate which, but for it, would unquestionably! have 
passed? We cannot think so.” 

The same rule has been made where the devise 


was “to be by her managed and controlled during 
her natural life for the joint benefit of herself and 
my son’s children.” (Jones v. Jones, 93 Ky. 532); 
“for the sole use of herself and children” (Small 
v. Field, 102 Mo. 104). 

The burden of proving the existence of a trust 
in the instant case rests on the appellant, who “must 
prove it by clear and satisfactory evidence, having 
in view all the surrounding facts and circumstances 
and the intention of the parties”. Quatlebaum v. 
Hendrick, (Ark.) 16 S. W. 2d. 591, 593. 

Each word of the will, of course, should receive 
its full, natural meaning. The language of the fifth 
paragraph giving the widow a life estate is not to 
be disregarded. 
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In arriving at the intention of the testator, we 
must read the whole will together, and give to each 
term employed its full and natural meaning; and 
no words of the testator should he rejected, or re¬ 
fused their sensible meaning in the place where 
employed, unless it be required to make sense for 
the context of the will. 

DeVaughn v. DeVaughn, 3 App. D. C., 50, 53; 

Cruit v. Owen, 25 App. D. C., 514, 521; 

Crenshaw v. McCormick, 19 App. D. C., 494, 
502-3; 

Mayo v. Whedon, 47 App. D. C., 138, 140. 

“The intention of the testator is the cardinal 
thing to be sought, and must be gathered from 
the whole will and not from detached phrases 
or paragraphs.” 

Washington Loan & Trust Co. v. Hammond, 
51 App. D. C., 260, 262. 

It is the rule of this Court “that the provisions 
for the benefit of the wife should be construed liber¬ 
ally in her favor.” 

Montgomerv v. Brown, 25 App. D. C., 490, 
494. 

It is also the rule of this Court that “when an in¬ 
terest is given or an estate conveyed in one clause or 
instrument, it cannot be cut down or taken away by 
reason of doubt from other clauses, but only by ex¬ 
press words or by clear and undoubted implication.” 

Montgomery v. Brown, 25 App. D. C., 490, 
494; 

McGuigan v. Jaeger, 36 App. D. C., 227, 229. 
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In Barrett v. Barrett, 47 App. D. C., 341, 343^4, it 
was souglit, as tlie appellant seeks here with respect 
to the fifth paragraph of the will, to divide onb of 
the items of the testament into two parts. This Court 
refused to do so, saying: 

| 

“The contention of the appellant necessitates 
the division of Item 3, tvliich is in one sentence, 
into two parts. * * * The item must be read as 
intended to be read; that is, as a whole and in 
connection with the other provisions of the |will. 

“In giving a construction to a will, all parts 
of it should be examined and compared, and the 
intention of the testator must be ascertained^ not 
from a part, but the whole of the instrument.” 

I 

“As between a life tenant and remaindermen, 
the former is the first in order of taking, first 
in order of receiving the bounty of the testator, 
and the first to receive the attention of the court, 
and in doubtful cases a first taker is preferred.” 

Davis v. Harbough, (Colo.) 230 Pacific, 103, 
107; j 

Mulcahy v. Johnson, (Colo.) 252 Pacific, 816, 
818. | 

Following the injunction of the foregoing eases, 
and turning to the will, we find that the sixth para¬ 
graph is predicated entirely upon the death of the 
widow, (rec. p. 8, para. 6.) It is only in that event 
that the testator desired that the Louisiana Ayenue 
property be put in trust for the benefit of his | chil¬ 
dren, and when w r e turn to the seventh paragraph 
directing the sale of the property and division of 
the net proceeds between the children upon the at¬ 
taining of the majority of the youngest child (rec. 
p. 8, para. 7), this desire and direction is to bb car- 
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ried out not by the executrix and trustee appointed 
by the testator in his will, that is to say not by the 
widow, but by “the executors and trustees appointed 
by the Court” upon the death of the widow (rec. 
p. 8, para. 6) clearly expressing the intention of the 
testator that such sale was not to be made by his 
widow or during her lifetime, but only by the trus¬ 
tees appointed by the court after her death, for by 
the express language of paragraph 6 no such trus¬ 
tees are to be appointed except “upon the death of 
mv said wife.” 

The eight paragraph of the will, however, must be 
written out of it in its entirety if the appellant’s con¬ 
tention is sound. According to her, when the young¬ 
est child became of age the Louisiana Avenue prop¬ 
erty had to be sold and the proceeds divided between 
the two children. But according to the testator, in 
his own language contained in the eighth paragraph 
of his will, “Should all my children die without is¬ 
sue before the death of my wife, Susie E. Schafer, 
then I give, devise and bequeath all my property to 
my wife, Susie E. Schafer, absolutely and in fee 
simple.” (rec. pp. 8-9, para. 8.) If a sale of the 
property is made upon the attaining of his majority 
by the younger child and the proceeds divided then 
between the two children, and both of them there¬ 
after predecease Susie E. Schafer without issue at 
that time, what is to become of the directions of the 
eighth paragraph of the will? This paragraph must 
be given effect as well as every other part of the in¬ 
strument. It can only be given effect by continuing 
the life estate given in the fifth paragraph for the 
life of the widow, since it is obvious that if she should 
outlive both of the sons and their issue, then by the 
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clear and plain mandate of her husband, her chil¬ 
dren’s father, she takes all of his property, absolutely 
and in fee simple. No provision is made in the will 
for any interest in income to the children, certainly 
after their majority. No trust is created for the col¬ 
lection and distribution of income, and we respect¬ 
fully submit none for the sale of the property so;long 
as the widow lives. 

n. 

Was the ividoiv given a life estate in the property 
by the fifth paragraph? 

This question has been sufficiently considered al¬ 
ready, and nothing need be added to the foregoing 
discussion. i 

i 

III. | 

Since both children attained their majority before 
the death of the widoiv, who is still alive, did of can 
paragraphs 6 and 7 or either of them ever become 
operative? 

j 

It is hardly necessary in connection with this point 
to add to the foregoing discussion. We shall do no 
more therefore than to remind the Court that by the 
express language of the will its sixth paragraph be-, 
comes operative only “upon the death of my said 
wife” (rec. p. 8, para. 6), upon the occurrence of 
which event the testator expresses the desire that the 
Court shall appoint executors and trustees to hold the 
property in trust for the benefit of his children, as 
distinguished from “my executrix” mentioned in the 
fifth paragraph (rec. p. 8) and “my sole executrix 
and trustee” appointed by the tenth paragraph (rec. 
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p. 9) and by the seventh paragraph (rec. p. 8) these 
executors and trustees appointed by the court upon 
the death of the widow are to sell the property and 
divide the proceeds upon the youngest child attain¬ 
ing majority. 

IV. 

IFas paragraph 7 conditioned upon the event of 
the death of the mother prior to the youngest child 
attaining his majority? 

This point has been already sufficiently discussed. 

V. 

What estate or interest, if any, did George W. 
Schafer have in the property, and, if any, was it 
divested by reason of the fact that he predeceased 
his mother? 

As we have already seen, by the terms of the 
fifth paragraph of the will he may have acquired 
some interest, whether it amounted to a legal right 
or not, to maintenance during his minority out of 
the net income on the Louisiana Avenue property. 
By the sixth and seventh paragraphs he may have 
acquired a contingent one-half interest in the prop¬ 
erty, the contingency being the death of his mother 
prior to himself. That contingency having ceased 
to be a possibility by reason of his own death during 
the life of his mother, his interest, whatever it was, 
has been fully divested. 
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Was there a conversion into personalty, and if so 
did the appellant lake any interest in tne estate? 

i 

Tins point is in reality the one upon which the | ap¬ 
pellant pitches her whole case. On the very first page 
of her brief, she states her contention to be that [the 
testator “intended to and did equitably convert [the 
real estate referred to as 923 Louisiana Avenue, N.W., 
into personalty; that this conversion took placb at 
Frederick Schafer’s death, that this personalty was 
to be divided equally between the testator’s children 
Frederick Schafer and George W. Schafer when the 
younger attained the age of 21 years; George! W. 
Schafer, the younger child, having attained his ma¬ 
jority on March 1, 1925, a half interest in this por¬ 
tion of the estate had vested in him, and on his dbath 
on September 1, 1927, a right accrued to the adminis¬ 
tratrix of his estate to sue the appellee for an ac¬ 
counting.” 

That this contention, which is the appellant’s wyhole 
contention, is without ground, foundation or merits ap¬ 
pears to be demonstratably clear from the foregoing 
considerations, but since, as stated, it is the point 
upon which she does pitch her whole case we should 
perhaps give it at least some slight direct consider¬ 
ation, though her own brief, it will be observed upon a 
careful perusal of the same, fails to do so. 

In determining questions of conversion by will; the 
fundamental principle is that conversion is effected 
only by clear and unequivocal direction to convert. 
As conversion is a fiction which is designed to [give 
effect to testator’s intention and to promote justice 
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it will not be invoked where testator evidently intends 
that there shall not be a conversion. 

The doctrine of conversion will not be applied where 
the result will be unjust. 

Where provisions of the will with reference to the 
power of sale are conflicting, the property is ordi¬ 
narily treated as not converted. Conversion is opera¬ 
tive only for the purpose for which such change of the 
legal character of the property was directed by the 
testator. 

Even if there were a conversion at testator’s death, 
this conversion was only for purpose of division 
among testator’s children and not for general pur¬ 
poses. The testator expressly states that the issue of 
his children shall take their parents’ share, which 
negatives the idea that property is converted for 
general purposes of distribution. 

Had there been a child of the deceased son, it was 
the testator’s intention that this child should take 
its parent’s share, the testator treating this property 
as realty for purposes of inheritance. Furthermore, 
testator in paragraph 8 states that if all children die 
without issue before the death of his wife, then he 
devises all his property to his wife in fee simple. 
This shows that there are implied cross remainders 
between testator’s children, since if the surviving 
child dies without issue before the death of testator’s 
wife, the property is devised by the will in fee simple 
to the testator’s wife. 

Furthermore, the purpose for which conversion was 
directed upon the death of testator’s wife was for 
equal distribution between testator’s children, and 
this purpose having failed, as there is only one child 
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living, a reconversion has occurred, if indeed there 
was ever a conversion, and the property is now tci be 
considered as realty. 

In Dewey v. Todd, et al, 39 W. L. R. 433, 440, 
the Supreme Court of this District, by Mr. Justice 
Stafford, said: 


“The doctrine of conversion is only a fiction 
adopted for the purposes of enabling the court 
to do justice. Justice requires that the inten¬ 
tion of the testator should be carried out. I Ac¬ 
cordingly land will be treated as money so far, 
and so far only, as it is necessary to do so in 
order to give effect to the intention. Eqhity 
does not set up the fiction of a conversion in 
order that the next of kin may take land uhder 
the Statute of Distributions. If it does set up 
the fiction at all it does so in order to carry! out 
an evident intention of the testator that the iiext 
of kin should take the land as if it were monev. 
Equity does not say: ‘The testator ordered!this 
land sold and converted into money, and there¬ 
fore I look upon it as converted and therefore 
give it to the next of kin.’ It only says, in 
cases where the facts warrant it, ‘The testator 
intended to give this land in the shape of money 
to the next of kin, therefore I will treat i^; as 
money from the death of the testator in ojrder 
that the next of kin may take it.’ In other 
words, equity will not give it as the result of 
its own fiction, but will only resort to the fiption 
in order to carrv out the intention of the! tes- 

* i 

tator. ‘Equity will never presume a conversion 
unless it be demanded to accomplish the lawful 
purposes expressed in the will by the testator.’ 
Chamberlain v. Taylor, 105 N. Y. 185, 194. j So 
that it seems very clear to us, upon reason! and 
principle, that the intention to favor and ptefer 
the next of kin over the heir must be manifested 
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by the will itself, either by express terms or by 

necessary implication, in order that the fiction 

of equitable conversion should be resorted to 

at all. If the intention does not so appear the 

land of which the testator dies seized descends 

to the heir, not having been effectually disposed 

of bv the will.” 

* 

“Conversion only arises from an express, 
clear and imperative direction, or from a neces¬ 
sary implication of such express direction.” 

Clift v. Moses, 116 N. Y. 144, 157. 

In Painter v. Painter, 220 Pa. 82, 91-2, the court 
said: 


“Mr. Jarman (1 Jarman on Wills, 6th ed., 
589) says: ‘Every conversion, however absolute 
in its terms, will be deemed to be a conversion 
for the purposes of the will only, unless the 
testator distinctly indicates an intention that is, 
on the failure of those purposes, to prevail ns 
between the persons on whom the law casts the 
real and personal property of the intestate, 
namely, the heir and next of kin.’ Says Mr. 
Bispham (Eq. sec. 315): ‘Where a conver¬ 
sion * * * is directed * * * and the purposes 
and objects for which such conversion was in¬ 
tended totally fail before the directions for a 
conversion are carried into effect, the property 
* * * will remain in its original condition * * * 
and wall result in its original unchanged form to 
the heirs or the personal representatives of the 
testator * * * as the case may be.’ ” 

In Scott’s Estate, 37 Pa. Super. 198, 201, the 
court said: 

“The presumption is against conversion, which 
is a legal fiction introduced on equitable prin¬ 
ciples to effectuate the intention of the testator. 
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It is only to be resorted to when actually neces¬ 
sary to carry out the testamentary purpose! A 
direction to convert must be positive and the 
instrument resorted to must decisively fix oil the 
land and the quality of money. The direction to 
sell must be imperative and explicit, (cits.)” 

In Yerkes v. Yerkes, 200 Pa. 419, 423, the court 
said: 

j 

“The presumption therefore, no matter what 
the form of words used, is always against icon- 
version, and even where it is required it must 
be kept within the limits of actual necessity.” 

In Boyce v. Kelso Home, 107 Md. 190, 195,j the 
court said: 

| 

“Now it has been held that equitable con¬ 
version is not to be presumed beyond the pur¬ 
poses of the will or further than is necessary to 
gratify the several legacies and bequests.” j 

In Peter v. Beverly, et al, 10 Pet. 532, 563,j the 
court said: 

i 

i 

“It is a well settled rule in chancery, in the 
construction of wills as well as other instru¬ 
ments, that when land is directed to be sold and 
turned into money, or money is directed to be 
employed in the purchase of land, courts of 
equity, in dealing with the subject, will consider 
it that species of property into which it is di¬ 
rected to be converted. This is the doetrinje of 
this court in the case of Craig v. Leslie (3 
Wheat. 577), and is founded upon the principle 
that courts of equity, regarding the substance, 
and not the mere form of contracts and other 
instruments, consider things directed, or aglreed 
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to be done, as having been actually performed. 
But this principle may not apply in its full 
force and extent to the city lots. They are not 
positively directed by the will to be converted 
into money; but the sale of them was contingent, 
and only in aid of the proceeds of the Dulin 
farm, if a sale of them should become necessarv 
for the payment of debts.” 

APPELLANT’S BRIEF. 

Turning now to as brief as possible an analysis 
of appellant’s brief, we have no quarrel with the 
legal propositions set out in the citation of cases on 
pages 2, 3 and 4. The difficulty lies in the fact that 
the present is not a case to which any of them 
can be applied with comfort to the appellant. So 
far as they are applicable at all, they support our 
contentions as set out in this brief. 

The appellant speaks rather “significantly” in 
her brief, but she herself significantly omits on page 
5 in stating that the seventh paragraph of the will 
provides for sale by the executors and trustees ap¬ 
pointed by the court to point out that such executors 
and trustees are not to be appointed by the court 
except upon the death of the widow, in accordance 
with the sixth paragraph, of which the appellant 
again significantly merely says, “In the sixth para¬ 
graph he provided for carrying out the terms of his 
will upon the death of Susie E. Schafer.” 

On page 4, the appellant states as a separate point, 
“Testator’s interpretation of the word ‘vest’, ” and 
at the bottom of page 5, declares that “He defined 
the word ‘vest’ in his mind as an essential of a 
power to sell.” We challenge the appellant to find 
anywhere within the four corners of this will any 



I 

i 


express declaration or necessary implication of 
either duty or power in the appellee to make s^le of 
the Louisiana Avenue property under any cir¬ 
cumstances. 

The statement near the top of page 6, that “He 
fixed the date of sale in paragraph 7 whep his 
youngest child should become of age” significantly 
omits the fact that by paragraph 7 no sale is au¬ 
thorized except “upon the death of my said Wife.” 

Also at the top of page 6, we find the statement, 
“Testator used the word ‘vest’ advisedly, because, 
later in the will, he gives, devises and beqileaths 
this same property to his ‘wife’ Susie E. Schajfer if 
all his children die.” Bearing in mind that this 
language immediately follows the appellant’s declara¬ 
tion that by the use of the word ‘vest’ in the fifth 
paragraph the testator intended that she should sell 
the property when the youngest child should! come 
of age and divide the proceeds between the children, 
we find confusion worse confounded, because Of the 

i 

inability already pointed out to give the widow all 
of the testator’s property “absolutely and in fee 
simple” under the eighth paragraph, if it has al¬ 
ready been sold and the proceeds divided in accor¬ 
dance with the appellants contentions undqr the 
sixth and seventh paragraphs. 

In the middle of page 6, the appellant propounds 
the question, “What became of the oldest | son’s 
share (under paragraph 5) after he became of age?”. 

I 

As we have already seen, if the sons took any inter¬ 
est under paragraph 5 it terminated as to each of 
them when and as they attained their respective 
majorities. 
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The deduction near the bottom of page 6 and 
again on page 7, that it was the intention of the 
testator to provide a fund to start his children off on 
their careers upon reaching their majority—to start 
them in life when they came of age, linds no support 
anywhere in the will. 

At the very bottom of page 6 is the question, 
“Why all of the provisions for the appointment of 
an executor and trustee by the Court, if Susie E. 
Schafer were to hold after the children reached 
their majority?” The answer is found in the sixth 
paragraph of the will that such appointment is to 
be made only “upon the death of my said wife,” 
and the “executor and trustee (or executors and 
trustees)” provided for in the sixth paragraph are 
carefuly distinguished from “Susie E. Schafer my 
sole executrix and trustee” appointed by the tenth 
paragraph. 

On the last page, the appellant cites a Missouri 
case for the rule “That a subsequent paragraph, if 
unequivocal and in conflict, will amend a preceding 
clause.” This rule, if applied here, is determina¬ 
tive of the whole case. Unquestionably, the pro¬ 
vision of paragraph 8, “Should all my children die 
without issue before the death of my wife Susie E. 
Schafer, then I give, devise and bequeath all of my 
property to my wife Susie E. Schafer absolutely and 
in fee simple,” is unequivocal, and is in conflict with 
the construction for which the appellant contends 
with respect to paragraphs 5, 6 and 7, and being 
so, under the rule stated by the appellant herself, 
the eighth paragraph must control. 

In conclusion, we do agree with the statement near 
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the top of page 7, that the purpose of the testator 
runs through every line of his will. That purpose, 
clearly, unequivocally, and without conflict of any 
kind, was to give to the wife everything other than 
the Louisiana Avenue property, and also that prop¬ 
erty itself in the event she should outlive their 
children and the issue of their children, with a life 
estate to her in the meantime. This was his geheral 
and primary intention as expressed in his will. The 
secondary intention was, should a child or the issue 
of a child outlive the widow, then that child or; his 
issue should take the Louisiana Avenue property 

i 

after the termination of the life estate to the widow. 

“The general intention of the testator ini the 
interpretation of his will is to prevail, even if 
it becomes necessary to disregard some of I the 
special details for carrying it into execution.” 

Coltman v. Moore, 1 MacArthur, 197, 199.i 

i 

i 

See also: 

40 Cyc. 1393. ! 

Raines v. Osborne, 184 N. C. 599, 600-1. | 

Baxter v. Baxter, 122 Mass. 87-89. 

Taylor v. Watson, 35 Md., 519, 524. 

Henderson v. Henderson, 210 Ala. 72, 80. 

This proposition is recognized by the appellant at 
page 2 of her brief. 

It is respectfully submitted that the decree of 
the Court below T should be affirmed. 

I 

W. C. Sullivan, 
Attorney for Appellee. 


